
1 
 

PFANNENSTIEHL V. PFANNENSTIEHL:  

Massachusetts Law on Trusts in Divorce Reaches a Breaking Point 

William F. Coyne, Jr. 
© 2016 Boston Legacy Planning LLC 

 

A.  Overview 

 There are four fundamental problems with the recent decision of the 

Massachusetts Appeals Court in Pfannenstiehl v. Pfannenstiehl, 88 Mass. App. Ct. 

121 (2015) (hereafter “Pfannenstiehl”): 1) it replaces settlor intent as the touchstone 

for interpretation of trusts; 2) it misapplies Massachusetts admittedly confusing 

precedent, overlooking prior cases and provisions of the Massachusetts Uniform 

Trust Code on point, and relying instead on useful language in cases that do not 

involve division of property in divorce; 3) it seriously misapprehends the role and 

duties of a trustee; and 4) it ignores collateral damage to the law of property, and 

deprives trust beneficiaries of property without due process of law.  While some 

prior Massachusetts cases have been criticized for bending the law of property, the 

Pfannenstiehl decision breaks new ground in making protected assets vulnerable to 

attack. Because the decision is so broadly written that it could be read to apply even 

outside the context of division of property in divorce, the decision invites 

unintended consequences in the law of creditor protection and tax, to the detriment 

of estate planners and the families they represent. 
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 To fully appreciate the impact of the case, it will be necessary to review prior 

Massachusetts law on the protection afforded by trusts in the divorce context.  I will 

then review the facts of the case, and analyze issues raised by the decision. 

B. Prior Massachusetts Law on Trusts in Divorce 

1. Massachusetts Case Law Before Davidson 

At one time, Massachusetts produced many of the leading cases in trust 

jurisprudence.  Two of the three cases on spendthrift trusts excerpted in my law 

school Trusts and Estates casebook were Massachusetts decisions: Broadway 

National Bank v. Adams1 and Ware v. Gulda2.   Under longstanding Massachusetts 

law, the creator of a trust had virtually unbridled discretion to control how his or 

her money would be disbursed from a trust.3 

As recently as 1980, Massachusetts was more deferential than other 

jurisdictions to settlor intent in creating protective trusts, even in the context of 

                                                
1 133 Mass. 170 (1882). 

2 331 Mass. 68 (1954). 

3 Claflin v. Claflin, 149 Mass. 19, 23 (1889) (citing Broadway National Bank v. Adams 
for “the doctrine that a testator has a right to dispose of his own property with such 
restrictions and limitations, not repugnant to law, as he sees fit, and that his 
intentions ought to be carried out, unless they contravene some positive rule of law 
or are against public policy.”  Accord, Bank of New England v. Strandlund, 402 
Mass. 707 (1988). 
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divorce.4  In Pemberton v. Pemberton, the court said:   "[I]n Massachusetts the 

settlor's intent to deny creditors of a beneficiary recovery against trust assets or 

recovery against the trustee's wishes has been accorded particular deference, even in 

the face of strong public policy arguments favoring such a recovery."5   

It is important to note that, under longstanding Massachusetts law, a grant of 

discretion to a trustee in making distributions insulates trust property from the 

claims of creditors even in the absence of a spendthrift clause.  This point is worth 

repeating: even where a trust lacks a spendthrift provision, the grant of discretion to 

a trustee to make or withhold distributions prevents a spouse from reaching trust 

assets in a divorce proceeding.6  Pemberton and the cases it relied upon involved 

alimony and child support rather than property division, but nothing to that point 

suggested that property division cases would be treated differently.   

 

                                                
4 See, e.g., Pemberton v. Pemberton 9 Mass. App. Ct. 9 (1980) (hereafter “Pemberton”), 
and the cases cited there. 

5  Pemberton at 20, citing Randolph v. Roberts, 346 Mass. 578 (1964). 

6 "Furthermore, if even apart from the spendthrift clause a trustee is given the 
discretionary power to distribute income or principal to described beneficiaries 
'(a)ny right of a beneficiary to receive anything is subject to the condition precedent 
of the trustee having first exercised his discretion.  The immunization of trust assets 
from the reach of creditors is complete."  Pemberton at 20, citing Spalding v. 
Spalding, 356 Mass. 729 (1969) ("The power lodged in the trustee to invade principal 
‘in its uncontrolled discretion' for the maintenance, support and education of [the 
minor child] does not give to [the child and his mother] an enforceable claim against 
the trust for their support"). 
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2. Impact of the Uniform Marriage and Divorce Act 

Six years before Pemberton was decided, Massachusetts law on property 

division in divorce had changed dramatically.  By enacting a revised G.L. c. 208, § 34 

in 1974, the Massachusetts legislature gave probate court judges authority, in lieu of 

or in addition to alimony, to “assign to either the husband or wife all or any part of 

the estate of the other.”7  This was a significant change, because up to that point, 

each party to a divorce was entitled to keep all property in his or her (typically his) 

own name, subject only the court’s ability to award alimony to the other.  However, 

alimony was required to be based on need, which limited a wife’s ability to get an 

amount of marital assets that would permit her to be self-sufficient.8  To correct this 

situation, the new statute required the court to consider contributions to the 

marriage, including non-financial contributions, and to equitably divide marital 

assets based on specific statutory factors.9 

                                                
7 The language comes from Uniform Marriage and Divorce Act, Section 307, 
Alternative A. Monroe Inker, Joseph Walsh & Paul Perrochi, Alimony and Assignment 
of Property: the New Statutory Scheme in Massachusetts, 10 Suffolk U. L. Rev. 1, 5, 
(1975).  (Hereafter, “Inker, Walsh & Perrochi”). 

8 Id. at 6-7, 12-14. 

9 Id. at 8-10. 
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Marital assets included all property acquired by either party, based upon a 

partnership theory of marriage, a theory derived from community property states.10  

It was held in Rice v. Rice that under the statute: “A party’s ‘estate’ by definition 

includes all property to which he holds title, however acquired. Therefore, this 

provision gives the trial judge discretion to assign to one spouse property of the 

other spouse whenever and however acquired.”11 

The reach of the statute, as interpreted by Rice, limited the court’s power to 

divide to “property” over which one of the spouses held “title.”  Other cases 

supported that the idea that the power to divide was limited to “property.”12   It was 

recognized that the new property rights created by the statute had due process 

                                                
10 Under community property law, all property accumulated by either spouse from 

earnings during the marriage is considered to be joint property of the spouses, and 

neither spouse can give away community property without permission of the other. 

Laura A. Rosenbury, Two Ways to End a Marriage: Divorce Or Death, 2005 Utah Law 

Review 1227, 1234 (2005).  On divorce, there is a presumption that each party is 

entitled to one half of the value of community property. Each spouse is permitted to 

keep any property that he or she brought into the marriage, or that he or she 

received during the marriage from sources other than earnings, such as gifts or 

inheritances.  Id. 

 
11 Rice v. Rice, 372 Mass. 398, 400 (1977). 

12 Bianco v. Bianco, 371 Mass. 420 (1976); Putnam v. Putnam, 5 Mass. App. Ct. 10, 15 
(1977). (“It should not be assumed, however, that the new statute has given Probate 
Courts unlimited and uncontrolled discretion in dividing the assets of the spouses 
between them.  An equitable division must be grounded in the respective 
contributions of the spouses.   Property concepts have not become immaterial.”) 
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implications, both substantive and procedural.13  In short, while the Uniform 

Marriage and Divorce Act, with its foundation in the partnership theory of 

marriage, changed divorce law on how property owned by either spouse could be 

divided, it did not redefine what counted as property. 

3. Change of Course 

 In was this context that the Appeals Court decided Davidson v. Davidson.14   

In Davidson, the husband was the sole remainder beneficiary of a testamentary trust 

under his father’s will.  He had already received distributions of $141,000 from the 

trust.  Trust principal would be distributed to him outright after the death of his 

mother once the husband reached 35 years of age.  He was 33 at the time of the 

divorce.  The trustees could invade principal for the benefit of the mother.  The 

Court acknowledged that: 1) the husband’s reminder interest was conditioned on 

surviving his mother; 2) his interest in the trust was protected by a spendthrift 

clause, so could not be reached by the wife in satisfaction of any judgment or claim; 

and 3) it was not possible to put a value on the remainder interest, and that 

“actuarial calculations would be to no avail.”15  Nonetheless, the Court held that the 

remainder interest in the trust could be included in the marital estate for purposes of 

                                                
13 Monroe Inker & Margot Ames Clower, The Massachusetts Statutory Scheme and Due 
Process Analysis”, 16 Suffolk U. L. Rev. 907 (1982).  (Hereafter “Inker & Clower”). 

14 19 Mass. App. Ct. 364 (1985). 

15 Id. at 371. 
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the Section 34 division.   It viewed its decision as “at the outer limits”16 of what 

would be permissible. 

 In reaching this conclusion, the Court did not rely on the language or 

legislative history of the statute, nor upon any previous decision.  Significantly, 

there was no consideration of settlor intent.  Instead, despite the warning in Putnam 

about the need to adhere to property concepts, the Court said that:  “implicit in our 

appellate decisions is the rejection of the notion that the content of the estates of 

divorcing parties ought to be determined by the wooden application of the technical 

rules of the law of property.  We think an expansive approach, within the limits of 

the marital partnership concept, is appropriate.”17 

To explain what it meant by the “marital partnership concept,” the court cited 

two articles co-authored by a prominent Massachusetts divorce attorney, Monroe 

Inker.18  But nothing in those articles suggested that there was any need to re-define 

what constituted property.   Indeed, Inker emphasized that property rights had to 

be respected, that only application of the police power allowed the probate court to 

                                                
16 Id. at 372. 

17 Id. at 371. 

18 Inker, Walsh & Perrochi, supra, note 7; Inker & Clower, supra, note 13. 
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award property from one spouse to the other, and then only after procedural due 

process was provided.19 

The court in Davidson, while citing the “marital partnership” concept for 

departing from settled Massachusetts law, went beyond the bounds of that 

approach.   While the martial partnership approach does bend traditional notions of 

property in separate property states by making it less important which spouse holds 

title to the asset in question, the  Davidson decision goes further, holding that it is 

not critical that either spouse hold title.   It therefore distorts the law of property in 

the context of divorce.20 

Several of the factors in the case may have afforded cover for the departure 

from language of the statute and from settled law: 

 The husband was a life income beneficiary of the trust, and had already 

received substantial distributions.  

 The husband was the only named remainder beneficiary of the trust. 

                                                
19 Inker & Clower, supra, at 909, 918-919. 

20 See Marc A. Chorney, Pfannenstiehl v. Pfannenstiehl: Massachusetts Supreme Judicial 
Court Grants Petition for Certiorari in Unusual Property Division Involving Trust Interest, 
available for download at www.papers.ssrn.com (last visited June 7, 2016).   In the 
article, Chorney poses a hypothetical:  what if the husband’s mother, the life 
beneficiary, had gotten divorced at the same time?  You would have the anomalous 
result that the same trust property was located in two places.  Id. at p. 3, n. 13.   
Consider another hypothetical:  What if the husband had, in fact, died within the two 
year survivorship period?  Would the remainder beneficiaries have the ability to 
recover the property that had been given to the wife? 

http://www.papers.ssrn.com/
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 The husband could receive an outright distribution of the trust 

property in as little as two years. 

 The trust interest was included in the calculation of the marital estate, 

but was not actually assigned to the wife. 

Four other points about the decision are worth noting.  First, the court 

acknowledged the effectiveness of the spendthrift provision.21 Second, the court 

recognized that the value of the husband’s interest in the trust could not be 

calculated, but included it anyway.  Third, the result of the decision was that the 

non-beneficiary spouse had rights in the trust property that were superior to those 

of the beneficiary, since the husband had no right to demand an immediate 

distribution of trust property.   And finally, the court indicated that the result was at 

the “outer limits” of what might be permissible.  Vain hope. 

 If Davidson opened the door to abandoning the importance of title and 

established concepts of property law in dividing marital property, Lauricella v. 

Lauricella22 blew off the hinges.   In that case, the sole valuable asset of the parties 

was the husband’s beneficial interest in a trust created by his deceased father.  The 

sole asset of the trust was a house occupied by the husband and his second wife in 

one apartment, and the husband’s sister, the other trust beneficiary, in the other.  

                                                
21 Id. at 371, citing Pemberton. 

22 409 Mass. 211 (1991) (hereafter Lauricella). 
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The trust was to terminate 21 years from the death of the father, a term that still had 

16 years remaining at the time the SJC issued its decision.   The beneficiaries had no 

power to require partition or distribution of the property.  The trust contained a 

spendthrift provision. 

 The Probate Court judge declined to include the trust as a marital asset, 

because “it had nothing to do with the marriage,” because the husband was neither 

settlor nor trustee, and because the trust could be amended and the husband 

removed as a beneficiary.   The SJC reversed, noting that the trust could be amended 

only with the consent of the husband, and that such action could be viewed as an 

improper effort to frustrate the property assignment or to avoid his legal 

obligations.23  

The specific statutory term at issue here, "estate," has been defined by this court 
as "all property to which [a spouse] holds title . . . whenever and however 
acquired." Rice v. Rice, supra at 400. In the past, in considering whether 
particular interests constitute part of the property of the marital estate of a party 
to a divorce, this court has not been bound by traditional concepts of title or 
property.  Instead, we have held a number of intangible interests (even those not 
within the complete possession or control of their holders) to be part of a 
spouse's estate for purposes of Section 34.24 
 

The Court went on to list examples of such interests, most of which were not 

remarkable, including non-vested but assignable pension rights, and other 

                                                
23 Lauricella at 216, n. 7. 

24 Lauricella at 214. 
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assignable contracts or claims.   In the area of trusts, the Court listed Sullivan v. 

Burkin25 and Wolfe v. Wolfe.26  None of these examples stretch the traditional notion 

of property as tangible or intangible items over which one has title or control.  

Finally, the Court cited Davidson.   With the possible exception of Davidson, none of 

the authority cited justified the broad language describing the reach of Section 34. 

Predictably, appellate courts in Massachusetts began citing the broad, vague 

language in Lauricella as justifying inclusion of trust assets in the marital estate 

under widely varying circumstances.  Also predictably, because of the departure 

from settled notions of title and property authorized by the legislature in Section 34, 

courts struggled to develop a standard to be used in determining what could be 

included.  The result has been a hodge-podge of different and conflicting standards.   

Beginning with Davidson, courts have drawn the line as follows: 

 Inclusion of a trust remainder interest in the calculation is appropriate where 

the right to receipt of property in the future is “fixed”, even if the value 

cannot be calculated.  Davidson. 

 Inclusion of a trust remainder interest is proper where the beneficiary has a 

“present, enforceable, equitable right” to use trust property, and the right to 

                                                
25  390 Mass. 864 (1984) (property reachable under a general power of appointment). 

26  21 Mass. App. Ct. 254 (1985) (property held in a self-settled trust). 
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receive trust property in the future was “vested”; difficulty of valuation is not 

an obstacle.   Lauricella. 

 Inclusion is appropriate where a beneficiary has a “present, enforceable, 

equitable right” to use trust property.  Comins v. Comins.27 

 Inclusion is appropriate for “vested” remainder interests, but not 

“contingent” remainder interests.   "When the future acquisition of assets is 

fairly certain, and current valuation possible, the assets may be considered for 

assignment under s. 34."  Williams v. Massa.28 

 A trust interest should not be included in the calculation where a vested 

remainder interest is “subject to divestment”, but if acquisition of a remainder 

interest depends only on survivorship, the interest is included.  S.L. v. R.L29  

                                                
27 53 Mass. App. Ct. 28 (1992), citing Lauricella. 

28 431 Mass. 619, 628 (2000).   Contingent interests, while not included in the marital 
estate for purposes of division, can nonetheless be considered in determining what 
portion of marital assets to allocate under the statutory standard of opportunity of 
each spouse for future acquisition of assets and income.  Id. 

29 55 Mass App. Ct. 880, 883-884 (2002) citing Davidson.  “Interests considered too 
remote or speculative for inclusion within the estate are instead weighed under the § 
34 criterion of ‘opportunity of each [spouse] for future acquisition of capital assets 
and income’ in dividing the marital property. Williams v. Massa, supra at 629.” S.L. 
v. R.L. at 883.  The Court in S.L v. R.L. undertook a detailed examination of trust 
terms, and lamented the SJC’s failure in Williams v. Massa to “describe the 
particular aspects of the trusts involved in that case that led the court to characterize 
the husband’s interests as ‘mere expectancies’.”  Id. at 884, n. 11. 
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 Inclusion is possible even where there is no “present, enforceable, equitable 

right” to properties, so long as the interest is not “too remote and 

speculative”.  Child v. Child. 30 

 There should be no inclusion where lack of distributions of principal show 

that receipt of trust corpus is “remote and speculative”.  Distributions subject 

to trustee discretion may be speculative. Condition of survivorship should 

not be seen as “vested, subject to divestment”, but “contingent, including an 

express condition of survivorship.”  D.L. v. G.L.31  

The upshot of all these cases is that the law of Section 34 is a muddle.   If a 

condition of survivorship makes a trust interest contingent, D.L. v. G.L., and if 

contingent interests are not properly included in the marital estate, Williams v. 

Massa, then Davidson and Lauricella were wrongly decided.    Are assets that are 

not susceptible of valuation properly included in the marital estate?  Davidson and 

Lauricella say yes, but S.L. v. R.L. and D.L. v. G.L. (and maybe Williams v. Massa) 

say no.  Does an interest in a limited aspect of a trust, such as income or the right to 

occupy a house, provide a basis for including the entire trust corpus in the marital 

estate?  Lauricella, and perhaps Child say yes; D.L. v. G.L. suggests not.  Does the 

                                                
30 58 Mass. App. Ct. 76, 83 n.4 (2003).  Note that under this view, Williams v. Massa 
does not limit Lauricella, but expands it, providing that even interests that are not 
vested and enforceable can be included in the calculation, so long as they pass the 
“not too remote and speculative” test.  

31  61 Mass. App. Ct. 488, 499 (2004). 
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fact that distributions of principal are subject to trustee discretion make the interest 

speculative, and therefore not includable?  Comins suggests no, while D.L. v. G.L. 

seems to say yes. 

The confusion arises partly from the vagueness or ambiguity of the terms 

used – “vested”, “enforceable”, “remote and speculative”, partly from the fact that 

courts have not been consistent in applying the “not too remote and speculative” 

test to the “vested and enforceable” test, and partly because courts have not been 

clear about which aspects of the trust in question have led to a conclusion that trust 

assets were “vested” or “speculative.”32  As a result, estate planners have had to 

speculate about what the law is.  

National commentators have been critical.  Professor Jeffrey Pennell 

expressed concern about what he calls the “Massachusetts trend” to ignore the 

distinction between marital and non-marital property.33    Marc Merric and Steve 

Oshins, as part of a review of the impact of the Uniform Trust Code on creditor 

protection, noted with alarm the trend to ignore settled property law concepts in 

                                                
32   See S.L. v. R.L., supra, at n. 11. 

33 Jeffrey Pennell, Third Party Trusts in Divorce, pp. 13-16, available for download at 
http://cdn.trustedpartner.com/docs/library/CommunityFoundation2013/Pennell%20
Presentation%20March%2012,%202014%281%29.pdf. (Last visited June 3, 2016). 
(Hereafter “Pennell”). 

http://cdn.trustedpartner.com/docs/library/CommunityFoundation2013/Pennell%20Presentation%20March%2012,%202014%281%29.pdf
http://cdn.trustedpartner.com/docs/library/CommunityFoundation2013/Pennell%20Presentation%20March%2012,%202014%281%29.pdf
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divorce, 34 and singled out Dwight v. Dwight for particular concern. 35  Ironically, to 

protect against judicial incursion into trust assets, experts like Pennell, Merric and 

Oshins advocate use of a discretionary multi-generational trust with multiple 

beneficiaries36, the very sort of trust at issue in Pfannenstiehl.  In a survey of state 

law on trust protection in divorce at the Fall 2015 Collegium of the National 

Network of Estate Planning Attorneys, Massachusetts was identified as one of states 

that were least deferential to accepted standards of property law, even before 

Pfannenstiehl.   We have come a long way in a short time since the Appeals Court in 

Pemberton proclaimed that Massachusetts was more protective than other 

jurisdictions in respecting trust protections. 

In D.L. v. G.L.,37 , a careful, well-considered, opinion written by Judge 

Kantrowitz, the Massachusetts Appeals Court engaged in a detailed analysis of 

seven different trusts, taking into account issues like the specific interest involved, 

and the existence of trustee discretion.  The court attempted to harmonize 

conflicting views, and to clarify the law.  The attempt was not entirely successful, 

                                                
34 Marc Merric & Steven Oshins, Effect of the UTC on the Asset Protection of Spendthrift 
Trusts, Estate Planning Magazine, August, September & October, 2004, available for 
download at http://www.denbar.org/docs/Merric-Spendthrift%20Trusts%20-
%20Merric-Oshins%202.pdf. (Last visited June 3, 2016). (Hereafter “Merric & Oshins”). 

35 Merric & Oshins, at 38-39. 

36 Merric & Oshins, at 25; Pennell, at 19. 

37 61 Mass. App. Ct. 488 (2004). 

http://www.denbar.org/docs/Merric-Spendthrift%20Trusts%20-%20Merric-Oshins%202.pdf
http://www.denbar.org/docs/Merric-Spendthrift%20Trusts%20-%20Merric-Oshins%202.pdf
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since the Appeals Court cannot overturn decisions of other appellate courts, and 

clarity will not be possible until some inconsistent aspects of prior decisions are 

overturned.    

One aspect of D.L. v. G.L. is troubling: the decision might be read to suggest 

that a past history of distributions from a discretionary trust justifies treating the 

trust corpus as part of the marital estate.  But settlors grant discretion to trustees 

precisely to deal with changing circumstances in the law, in the economy, in the 

family or in the beneficiary.   The fact that circumstances justified a certain level of 

distributions in the past does not transform a discretionary trust interest into an 

annuity interest. 

In 2015, the author of the decision in D.L. v. G.L. was on the panel in 

Pfannenstiehl.  A majority of the panel concluded that the trust interest was too 

remote and speculative to be included.  After review of the opinion by the entire 

Court, two more justices were added to the panel, and the majority became the 

dissent.38  For reasons that will be discussed, the original decision was correct.  

                                                
38 The rationale was described in Sciaba Constr. Corp. v. Boston, 35 Mass. App. Ct. 181, 
181 n. 2, as follows:  

The procedure that was followed reflects a long-standing practice of the Appeals 
Court, designed to ensure that published opinions reflect the view of a majority 
of the Justices. See Lyons v. Labor Relations Commn., 19 Mass. App. Ct. 562, 566 
n.7 (1985), indicating that published opinions are considered by the entire court 
prior to release. In the case of a dissent, if a majority of all the Justices agrees with 
the majority of the panel, the decision is published as a two to one decision of the 
original panel. If a majority of all the Justices agrees with the dissent, the panel is 
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Before explaining why that is the case, it will be helpful to review the facts of the 

case. 

C. The Pfannenstiehl Decision 

1. The 2004 Trust 

The trust in Pfannenstiehl was created by the husband’s father, and is 

referred to in the opinion as the “2004 trust.”39   In its opinion, the Appeals Court 

does not describe the trust terms in detail, but only references relevant portions in 

the discussion. It appears that the trust was an intentionally defective trust used as a 

vehicle for transfer of a family business. From the decision, the following is clear: 

 The trust was an irrevocable spendthrift trust. (127-128) 

 As of the trial were 11 beneficiaries (3 children and 8 grandchildren), but 
the class of beneficiaries could be expanded. (126, 139)  There could be 
additional descendants, and the trustee had discretion to add spouses of 
descendants as beneficiaries.  (139, n. 2) 

 Upon termination of the trust, the trust would be divided into separate 
shares for the beneficiaries, and the husband would receive a share equal 
to that of the other living beneficiaries. (134)   

                                                                                                                                                       
enlarged to reflect the view of the majority of the court, generally by adding to 
the panel the two senior Justices who are part of the full court majority. The 
masthead, in such case, shows the panel as five members, but in effect the 
decision is that of the entire court. 

The Pfannenstiehl decision therefore represents the opinion of a majority of the 22 
Justices of the Massachusetts Appeals Court. 

39 Pfannenstiehl, 88 Mass. App. Ct. at 122; the page references that follow are to the 
official report. 
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 Until termination, trust assets were held in a common trust, also known as 
a “pot trust,” with distribution of income or principal to any of the father’s 
children in the trustees’ discretion. (132) 

 The distribution standard provided that the trustee “shall” pay to the 
children and grandchildren amounts of income and principal as the 
trustee, in its “sole discretion, may deem advisable, from time to time, 
whether in equal or unequal shares, to provide for the comfortable 
support, health, maintenance, welfare and education of each or all 
members of such class.” (132) 

 The Trustee was instructed to take into account other funds available to a 
beneficiary before making distributions.  (Id.) 

 Trust corpus included stock in two corporations that operated for-profit 
colleges, once owned by the husband’s father, and several insurance 
policies. (122 n. 5, 128) 

 The Probate Court found that the value of the trust was approximately $25 
million, and that the husband’s marital estate included one-eleventh of 
that amount. (126) 

 The trustees of the trust were the husband’s brother and the family 
attorney. (128)  The attorney took a “hands-off” approach to trust 
administration.  (Id.) 

 The couple enjoyed an upper middle class lifestyle, due in part to a 
generous salary the husband received in the family business, and due in 
part to distributions from the trust. (126) 

 Distributions from the 2004 Trust to the husband and his siblings began in 
May of 2009.  In August of 2010, shortly before the divorce, distributions 
to the husband stopped abruptly, while distributions to his siblings 
continued.   (123, 129-131) 

 The attorney co-trustee testified that distributions stopped in order to 
carry out the donor’s intent that trust funds stay within the bloodline, and 
the divorce posed a significant risk to that goal. (129) 

 The wife did not contribute a significant amount financially to the marital 
estate, working only one day per week. (125)   She was the primary 
caregiver for the couple’s two special needs children, one of whom had 
Down’s syndrome.  This required the bulk of the wife’s time. (124, 125) 
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Some additional or more specific facts may be gathered from the trust itself.  

The trust provides: 

 The trust will terminate when it no longer owns any shares of one of the 

corporations owned by the father. Article First, Section B.     

 Until termination, the Trustee is authorized to make discretionary support 

distributions to the Donor’s living issue.  Article First, Section A.   

 Upon termination, the balance of the trust is divided into equal shares for the 

Donor’s living children, and for deceased children with living issue.  Article 

First, Section B.   

 After termination, each child’s share is held in trust, with discretionary 

support distributions, until the child reaches 30 years of age, at which time 

the trust share is distributed outright.  Article First, Section C.2.   

 Each child holds a testamentary general power of appointment over his or her 

trust share, and in default of appointment, the share is paid to the child’s 

issue, per stripes.  Article First, Section C.4.    

 Distributions to descendants of a deceased child are to be outright, once the 

beneficiary reaches 30 years of age.  Article First, Section D. 

Certain provisions of the trust are worth mentioning, though they do not 

have a direct impact on the decision.   
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 The Trustee is authorized to make distributions to the Donor to satisfy tax 

obligations arising from the grantor trust status.  Article First, Section H.   

 The Trustee has the power to make loans to the Donor without adequate 

interest and security, which power can be released by the Independent 

Trustee.  Article Third, Section R.   

 The spendthrift provision restrains both voluntary and involuntary 

assignment.  Article Sixth.   

 The trust can be amended by the Trustee to ensure compliance with 

Subchapter S, and further provides that the Independent Trustee has the 

power to add spouses of the Donor’s issue as permissible beneficiaries.  

Article Eighth.  

 The trust is governed by the laws of the Commonwealth of Massachusetts.  

Article Tenth.    

The Donor did not retain any power of appointment, nor was one granted to 

anyone, other than the testamentary power granted to the children and the trustee’s 

power to add spouses as beneficiaries, as described above.  The trust does not 

contain trust protector provisions. 

2. What the Majority Opinion Missed 

There were a number of important facts and issues that were not addressed in 

the majority opinion.  The Court did not make findings about the father’s intent in 
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creating the 2004 trust.  The issue is addressed only in the context of the reasons 

offered by the attorney co-trustee for refusing to make distributions to the husband 

while in the shadow of divorce.    It did not take into consideration that trustees 

were required to consider other funds available to a beneficiary before making 

distributions.  The Court did not address the fact that distributions were made to 

only three of the eleven beneficiaries, and did not question the finding that 

distributions were “woven into the fabric of the marriage” despite the fact that 

distributions occurred for only 16 months, just before the end of a ten year marriage.   

The Court glossed over the fact that when a $300,000 lump sum distribution to the 

husband is taken into account, the distributions to the three children in the relevant 

time period were approximately equal. 

In addition, there is no discussion of any powers of appointment in the trust.  

A sophisticated multi-generational estate planning vehicle like the 2004 trust could 

be expected to grant powers of appointment.  Since a power of appointment can 

alter vested interests, it is a topic that one would expect to be addressed, even if to 

deny that any such powers existed.40  Similarly, there was no mention of trust 

protector powers, though such powers are increasingly found in long-term 

irrevocable trusts. 

                                                
40 See, e.g., discussion in D.L. v. G.L., supra.  
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The majority also failed to do a thorough factual analysis of the cases it cited 

in support of its position.41   For example, the Court relied on cases without 

considering: 

 Whether the trusts involved separate trust shares or a common trust; 
 

 Whether the principal stayed in trust for the lifetime of the beneficiary or 
was distributed outright during the beneficiary’s life; 
 

 Whether the beneficiary was also a trustee;  
 

 Whether the trust interest was merely included in the estate for calculation 
purposes, or whether it was subject to assignment, and was actually 
assigned to the other spouse. 
 

 Whether the decision came from a jurisdiction that had adopted sections 
503 and 504 of the Uniform Trust Code. 

These are all factors that have to be considered before relying on a prior 

holding.  Unlike D.L. v. G.L., the Court failed to acknowledge inconsistencies in 

earlier Massachusetts decisions, and did not address contrary precedent.  Reading 

                                                
41 Because rights and obligations under a trust are so heavily dependent upon the 
specific terms of a particular instrument, it is critical to understand what the trust 
provides and how it functions before assessing the precedential import of the case.  See 
note 11 in S.L. v. R.L., supra, in which the court noted its inability to discern the factors 
in Williams v. Massa that let the SJC to characterize the interests there as “mere 
expectancies.”  To see the consequences of a failure to completely analyze the trust 
provisions, one need look no further than the Pfannenstiehl decision.  As will be 
discussed infra, the majority misreads the rationale of D.L. v. G.L.  At oral argument 
before the SJC, the Appellee in Pfannenstiehl argued that the Appeals Court decision in 
Caruso v. Caruso, 71 Mass. App. Ct. 1105 (2008) established that it was proper to 
include assets of a trust with an open class of beneficiaries as part of the marital estate.  
The trust in Caruso did involve an open class of beneficiaries (the husband and his 
issue), but the critical fact was that the husband was a trustee and that his co-trustee 
was a “yes man.”   Essentially, the court found that the husband held a general power 
of appointment over the trust corpus. 
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the Pfannenstiehl decision, one is left with the impression that the majority opinion 

only restates settled law.  

Finally, the Court failed to address the impact of adoption of the 

Massachusetts Uniform Trust Code, and in particular, the failure of the legislature to 

adopt the UTC provision creating an exception creditor status for spouses. 

The dissenting opinion, authored by Judge Fecteau, and joined in by Judge 

Kantrowitz, noted some of these gaps. Specifically the court cited decisions such as 

Pemberton and Randolph v. Roberts in which courts gave deference to spendthrift 

trust provisions. The dissent argued that while a spendthrift trust provision, 

uncertainty of a future interest, and the use of an ascertainable distribution 

standard, considered separately, do not preclude a trust from inclusion in the 

marital estate, taken in combination they make the trust interest in this case too 

remote and speculative to be included for division in the marital estate.42  The 

dissent contrasted the discretionary distributions to an open class of beneficiaries in 

this case with the sort of fixed interests that were involved in cases like Lauricella 

and Comins.43  

 The dissent devoted considerable attention to the problems with valuing the 

husband's interest. It noted the possibility of a diminution of trust corpus and the 

                                                
42 Pfannenstiehl at 137 - 138. 

43 Pfannenstiehl at 138 – 140. 



24 
 

fluctuation in value of the corporate stock that was the primary asset held by the 

trust.44  In the end, the dissent concluded that the interest should not have been 

included in the marital estate, but could have been considered in determining the 

percentage of marital property to be allocated to each spouse under the factor of 

“opportunity of each for future acquisition of capital assets and income.”45 

3. The Judgment 

Based on its conclusion that the husband’s interest in the trust was marital 

property, the majority upheld the lower court finding that the overall value of the 

2004 trust was $24,920,217.37, that one-eleventh of that amount was marital 

property, and that it should be allocated $1,133,047.79 to the wife and $1,132,426.52 

to the husband.46  In order to effectuate the asset transfer, the probate court judge 

ordered the husband to make twenty-four monthly payments of $48,699.77.47 

When the husband stopped making the required payments, the wife brought 

a complaint for contempt.  The husband denied that he had the ability to make 

payments, and asserted that payments that had been made to that point were 

                                                
44 Pfannenstiehl at 140 – 141. 

45 Pfannenstiehl at 142. 

46 Pfannenstiehl at 126. 

47 Id. 



25 
 

possible only because of loans from his father.48  When his father refused to make 

additional loans, the husband wrote to the trustees requesting a distribution, which 

was refused.49  The probate court judge held the husband in contempt and ordered 

him to jail for sixty days unless released earlier by payment of amounts due to the 

wife.50 

The Appeals Court reversed the finding of contempt since the husband “did, 

or at least ostensibly tried to do, what he was supposed to do” when he requested 

funds from the trustees. 51  It concluded that the wife had failed to produce clear and 

convincing evidence that the effort to obtain funds was not genuine.  So, in the end 

the wife has not been paid the amount awarded by the probate court, and, if the 

funds are ever paid, it will be the result of a difficult and protracted legal fight,52 

precisely the sort of thing that a division of property was expected to avoid.53  

Aside from the issues with valuation, which I will not address, the judgment 

itself presents problems.  While the probate court did not purport to assign trust 

                                                
48 Pfannenstiehl at 135 – 136.  Because trust assets largely consisted in stock in closely 
held companies and life insurance policies,  Pfannenstiehl at 128, n. 13, the trustee may 
not have had the ability to make distributions to satisfy the judgment without selling 
minority shares at a significant discount. 

49 Pfannenstiehl at 136. 

50 Id.  

51 Id. 

52  As the dissent notes at pages 141-142. 

53  See Dewan v. Dewan, 399 Mass. 754, 757 (1987). 
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property directly to the wife, it effectively did so, since there was no way for the 

husband to pay the judgment other than through trust funds, as the Appeals Court 

acknowledged when it set aside the judgment of contempt.  The approach taken in 

Pfannenstiehl invites probate court judges to play of game of chicken with trustees 

in order to give effect to otherwise unenforceable judgments.  This is something the 

court should be deeply concerned about.54 

While other Massachusetts cases have been generous in including trust 

property in the marital estate for purposes of division, this is the first case that I am 

aware of in which the Appeals Court effectively approved an assignment of trust 

property from one spouse to the other.  

 

D. Analysis of the Decision 

1. The Majority Opinion Disregards Settlor Intent 

 It has long been the rule in Massachusetts that trusts are to be construed in 

accordance with the intent of the settlor to achieve the goals for which the trust was 

created.55   In adopting the Massachusetts Uniform Trust Code (MUTC) as Chapter 

203E of the General Laws, the legislature confirmed that, whatever else was 

                                                
54  See Williams v. Massa, supra, note 28, at 628. 

55  Claflin v. Claflin, 149 Mass. 19 (1889). 
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changing as a result of enactment, settlor intent still reigns supreme.56  

Massachusetts rejected language in UTC § 411 that would permit distributions after 

termination as the beneficiaries preferred, rather than as determined by the settlor.57  

It is also clear under the MUTC that evidence of settlor intent can be found outside 

the four corners of the document.58 

 The Appeals Court acknowledged that the intent of the husband’s father was 

bloodline protection.59   Nonetheless, it construed the trust in a way that reduced 

bloodline protection. And, it went even further in finding that actions taken by the 

trustees to achieve the settlor’s goal of bloodline protection established that the 

trustees were not independent, and were not acting impartially.60    

 If the holding in Pfannenstiehl is to be squared with longstanding law about 

the primacy of settlor intent, recently affirmed by the legislature, it would have to 

declare that it is against the public policy of Massachusetts for a parent to leave 

                                                
56 See, e.g., MUTC § 103 (“terms of a trust” means manifestations of the settlor’s 
intent); §§ 411-415 (trusts may be modified or reformed in ways consistent with 
trust’s purposes and settlor intent). 

57 Comment to MUTC § 411. 

58  MUTC § 103, definition of “terms of a trust.” 

59  Pfannenstiehl at 129. 

60 Id. at 128-129. See discussion, infra, at pp. 41-44. 



28 
 

money to a child or grandchild in a way that is protected from the effects of a bad 

marriage.61  If that is the Court’s view, it should say so clearly. 

  

2. The Majority Misapplies Precedent 

 As noted above, prior Massachusetts cases on the availability of trust assets in 

a division of property were not entirely clear or consistent.  But the Pfannenstiehl 

majority goes further than any previous case, both in reasoning and result.  It 

ignores cases on point, and instead relies on useful language in cases that did not 

involve Section 34, or even divorce.  And in so doing, it distorts Massachusetts law 

and overlooks the change in direction signaled by Williams v. Massa.62 

a. Misapplication of precedent on the law of future interests 

 The analysis of the majority in Pfannenstiehl rests on the finding that the 

husband had an interest in the trust that was vested in possession and enforceable. 63 

It thereby follows the approach taken in earlier cases like Lauricella and Davidson.  

                                                
61  Claflin v. Claflin, supra, note 3, at 23 (A settlor’s intent should be given effect unless 
it contravenes some rule of law or public policy).   

62  The more cautious approach taken in Williams v. Massa may have been 
prompted by an opinion concurring in part and dissenting in part by Justice Liacos 
in Hanify v. Hanify, 403 Mass. 184, 192. n. 1 (1988).  See Williams v. Massa at 628, n. 
6. 

63  Pfannenstiehl at 133.  
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The problem with reliance on whether an interest is “vested” is that the term has 

multiple meanings, some of which do not imply that the person has an immediate 

possessory interest in the property, and others of which do.64  From the portions of 

the trust language quoted in the Pfannenstiehl opinion, it seems clear that the 

husband did not have an immediate right to take one-eleventh of trust principal 

whenever he wished.  If he did, there is no question that his interest would properly 

be considered part of the marital estate.  But since he did not, it is not clear what 

difference it makes that his interest was “vested,” since interests can be vested, but 

still be subject to divestment.65  

 It adds nothing to say that a vested right is “enforceable” because that begs 

the question as to what, precisely, is enforceable.  The answer to that question 

should depend on the terms of the trust. If a trust with a billion dollars in principal 

provides that every year on her birthday a beneficiary shall receive up to five dollars 

to purchase a chocolate ice cream cone, the beneficiary unquestionably has an 

enforceable right in the trust.  But it does not follow that she has any greater right to 

trust principal or income than is necessary to buy her an ice cream cone.  In fact, if 

she opts for vanilla, she is out of luck. 

                                                
64 Pennell, at 7-8; Merric & Oshins, at 17. See Chorney, supra, note 20 at p. 3, n. 11 
questioning whether the interest in Pfannenstiehl was “either vested in possession 
or vested in interest, at least under any common law concept.” 

65  See D.L. v. G.L. at 499. 
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 The “vested and enforceable” standard of Davidson and Lauricella is not 

useful in determining rights in divorce unless the amount included in the marital 

estate is limited to the property over which the beneficiary has rights provided by 

the trust instrument.  The Pfannenstiehl majority felt no such constraint. 

 

b. Misapplication of precedent on distribution standards 

The decision also misreads the law on the question of trustee discretion in 

making distributions.  In relevant part, the 2004 trust provides: 

Until the division of the Trust into separate shares . . ., the Trustee shall pay 
to, or apply for the benefit of, a class composed of any one or more of the 
Donor’s then living issue such amounts of income and principal as the 
Trustee, in its sole discretion, may deem advisable from time to time, whether 
in equal or unequal shares, to provide for the comfortable support, health, 
maintenance, welfare and education of each or all members of such class. . . . 
In the exercise of such discretion, the Trustee may take into account funds 
available from other sources for such needs of each beneficiary.66 

 

Distribution standards of this sort are quite common, but present some 

difficulties with interpretation because they blend two different standards – a 

discretionary standard (in the trustee’s “sole discretion”) and a support standard 

(for the beneficiary’s “comfortable support, health, maintenance, welfare and 

                                                
66 Pfannenstiehl at 132. 
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education”).67  Traditionally, a beneficiary could force a distribution under a support 

standard by proving that the funds would be used for the beneficiary’s support in 

one of the designated ways.68   

 When the standards are blended into what might be called a “discretionary 

support” standard, a beneficiary’s rights are less clear, and reliance on other 

indications of settlor intent is necessary.  For example, use of terms like “sole 

discretion” or “unfettered discretion” might create a stronger element of discretion 

(and therefore less enforceability) than if the trust simply said that distributions 

would be made “as the trustee deems advisable.”69  The former might be termed a 

“strong discretionary support standard” and the latter a “weak discretionary 

support standard.”  However, Massachusetts law has not depended on whether the 

element of discretion is strong or weak; it has been clear that as long as there was 

some element of discretion in the standard, a beneficiary could not force a 

distribution.70  The adoption of the Massachusetts Uniform Trust Code did not 

                                                
67 Merric & Oshins, at 13-17. 

68 Merric & Oshins, at 14. 

69  It was this uncertainty that led to the elimination of the distinction between support 
trusts and discretionary trusts in the Restatement (Third) of Trusts.  See Reporter’s 
Notes to RESTATEMENT (THIRD) OF TRUSTS, §60; see also discussion in Chorney, 
supra, note 20, at 6-8. 

70 See Pemberton, and the cases cited there.   
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change the law, because Massachusetts did not adopt UTC Section 504, which deals 

with distribution standards.  

The Pfannenstiehl majority changes Massachusetts law by holding that the 

discretion granted in a discretionary support standard is to be ignored, and that 

only a pure discretionary standard provides creditor protection.71  It rejected the 

husband’s reliance on D.L v. G.L. ”because the trust at issue in that case involved 

payments that were wholly discretionary, and consequently, the trust was not 

includable in the marital estate.”72  The majority misreads D.L. v. G.L. on this point.   

The decision in D.L. v. G.L. did not depend on distribution standards.  The holding 

there was that because the husband’s receipt of trust principal was conditioned both 

on him surviving his father, and his 67 year old father dying within seven years, his 

interest in the trusts was too remote and speculative.73 

In reversing Massachusetts law on the effect of adding a support standard to 

a trust calling for discretionary distributions, the Pfannenstiehl majority relies on 

questionable precedent, a fact that is suggested by its repeated use of the term 

“ascertainable standard.”  An “ascertainable standard” is a term of art under the 

                                                
71 Compare Spalding v. Spalding, cited in Pemberton at 20, in which the Supreme 
Judicial Court held that a discretionary distribution standard that included a power to 
invade for “maintenance, support and education” did not give a mother and child “an 
enforceable claim against the trust for their support. 

72  Pfannenstiehl at 133. 

73 D.L v. G.L. at 499-503. 
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Internal Revenue Code to determine if trust assets are included in a person’s taxable 

estate.74  It is not a term that is widely used in discussing rights of beneficiaries or 

creditors, where the term “support standard” is typically used.75  In arguing that the 

husband’s rights to the trust were enforceable despite the grant of discretion to the 

trustee, the Court relied on four cases, none of which involved Section 34, and only 

one of which involved divorce or creditors.   

Two were tax cases, where the issue was whether a distribution standard was 

an “ascertainable standard” under the Internal Revenue Code.76  In both of those 

cases, the court relied upon testator intent to interpret the distribution standard in a 

way that made the trust more protective for the beneficiaries.  The Pfannenstiehl 

majority relies on these cases in order to make a trust less protective, while not 

giving effect to testator intent. 

In Marsman v. Nasca,77 the Court upheld impressing a constructive trust on 

trust proceeds where a trustee failed to determine a beneficiary’s needs and make 

appropriate distributions, causing the beneficiary to convey a remainder interest in 

his home to his deceased wife’s daughter, so that the beneficiary’s second wife did 

                                                
74 IRC § 2041; Treasury Reg. §20-2041-1(c) (2). 

75  Merric & Oshins, at 14. 

76 Woodberry v. Bunker, 359 Mass. 239 (1971); Dana v. Gring, 374 Mass. 109 (1977). 

77 30 Mass. App. Ct. 789 (1991). 
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not inherit what she otherwise would have.  While the convoluted fact pattern does 

not involve Section 34, divorce, or creditor’s rights, the case does speak to a 

beneficiary’s rights under a support standard.   The trust in question provided that 

the trustee was to make distributions to the beneficiary “as they shall deem 

advisable for his comfortable support and maintenance.”  Quoting from Woodberry 

v. Bunker, the Court said:  “This language has been interpreted to set an 

ascertainable standard, namely to maintain the life beneficiary ‘in accordance with 

the standard of living which was normal for him before he became a beneficiary of 

the trust’”.78  Note that the requisite standard for support is to be determined by the 

beneficiary’s lifestyle before he became a beneficiary of the trust.  

The Pfannenstiehl majority did not consider the husband’s lifestyle before he 

became a beneficiary of the trust.  It misapplied the law when it let the history of 

distributions from the trust establish the support standard.  Ironically, the result is 

that a trustee’s obligation is no longer ascertainable by reference to an external 

standard.  Rather, every distribution from the trust potentially creates a new 

standard.  A trustee cannot be generous in its discretion without creating rights that 

will be enforceable in the future.  In fact, discretion based on changing 

                                                
78 Id. at 795.  The holding essentially restates  the principle of MUTC § 801: “Upon 
acceptance of a trusteeship, the trustee shall administer the trust in good faith, in 
accordance with its terms and purposes and the interests of the beneficiaries and in 
accordance with this chapter.”   There is nothing in the decision that purports to re-
write Massachusetts law on discretionary distributions from trusts. In fact, the decision 
underlines the importance of adherence to settlor intent. 
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circumstances is removed if the trustee is obligated to provide the same dollar 

amount each year.   Instead of a support trust, we now have an annuity trust, or a 

capped demand trust. 

Aside from effectively changing the trust distribution standard, the approach 

taken by the Pfannenstiehl majority has another effect.  As the right to distributions 

ratchets up over time, beneficiaries who are extravagant end up with greater rights 

to future distributions than beneficiaries who are frugal or self-supporting.  This is 

hardly what most settlors would have intended in setting up a spendthrift trust. 

 The final case cited by the Pfannenstiehl majority, Dwight v. Dwight,79 has 

itself been criticized for failure to properly apply principles of trust law.80  Once 

again the case involved an unusual fact pattern.   The issue was whether an increase 

in alimony was appropriate where the parties’ separation agreement, which had 

independent legal significance, contained a provision allowing the wife to bring a 

separate complaint for alimony if the husband received a “substantial inheritance 

which increases his income.”   After his father’s death, $435,000 was put into a trust 

for the husband’s benefit, with distributions of principal and income to be made on 

a weak discretionary support standard.  The husband, after receiving a single 

                                                
79 52 Mass. App. Ct. 739 (2001). 

80 See Merric & Oshins, at 38-39; Alexander A. Bove, Jr., and Melissa Langa, “Death of 
the Spendthrift Trust? Another Look at Dwight”, December 10, 2001, available for 
download at http://www.bovelanga.com/trustworthy-advisor-archive/ (Last visited 
June 6, 2016). 

http://www.bovelanga.com/trustworthy-advisor-archive/


36 
 

distribution of $7,000, instructed the trustee that he did not want any further 

income.   

The Appeals Court upheld the finding of the probate court judge that the 

“substantial inheritance” aspect of the separation agreement trigger had been met 

because, although payments to the husband were discretionary, the trust provided 

the husband with “a substantial insurance policy against economic hardship.”81  It 

found that the husband’s potential income was increased, and that “the slight 

uncertainty of his access to income because of the discretion vested in the trustee 

and the spendthrift provision is not in these circumstances dispositive.”82  The 

holding of the case depended on construction of the separation agreement in that 

case.   It does not support the position that the discretion granted under a 

discretionary support standard is to be ignored; in fact the court recognized the 

general rule that discretion vested in a trustee and a spendthrift provision provide 

protection from creditors.83 

It is remarkable that, while relying on these four cases, only one of which 

involves divorce, and none of which involve general principles about access to trust 

                                                
81 Dwight at 743, citing Comins v. Comins.  One would think that a “substantial 
insurance policy against economic hardship” has more to do with an opportunity for 
future acquisition of capital assets and income than with a present, enforceable, vested 
interest in property. 

82 Id. at 744. 

83 Id. at 743-744. 
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principal by a spouse or other creditor, the Pfannenstiehl majority did not address 

Pemberton and other prior cases that were considerably more on point.   

 

c. Misapplication of precedent on spendthrift protection 

 In support of its assertion that it is well established that a spendthrift trust 

may be included in a martial estate for Section 34 purposes, the Pfannenstiehl 

majority cites dictum in Krokyn v. Krokyn: 84  “The law does not require that an 

obligor be allowed to enjoy an asset . . . such as . . . the beneficial interest in a 

spendthrift trust – while he neglects to provide for those persons whom he is legally 

required to support.”85 

 The court’s reliance on Krokyn v. Krokyn is questionable. The issue there was 

whether a husband’s interest in a house, owned as tenants by the entirety with his 

second wife, established that he had capacity to pay a court order for alimony in 

favor of his first wife. The case did not involve a section 34 division of property, and 

did not involve a trust.   The case turned on the fact that under the old law of 

tenants by the entirety, the husband had the sole right to possession of and income 

from the house, and had the ability to sell his interest without the consent of the 

                                                
84  378 Mass. 206 (1979). 

85  Pfannenstiehl at 132, citing Krokyn at 213-214. 
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wife.86  The house was therefore property that was within the husband’s control 

under the law as it then existed. 

 The suggestion in Krokyn, embraced in Pfannenstiehl, that a person cannot 

the derive benefit from a spendthrift trust without giving full access to the trust to 

creditors is simply not the law in Massachusetts. The essence of spendthrift trust 

protection is that a creditor, like the beneficiary, has access only when, and how, a 

trustee determines.87 A trustee can pay bills incurred by a beneficiary without giving 

either the beneficiary or the creditor access to trust funds.88   For example, a trustee 

can acquire an automobile, and let the beneficiary use it, without making the 

automobile subject to seizure by a creditor of the beneficiary. The reason why 

spendthrift trusts are controversial is that the beneficiary can be provided for 

without interference from his or her creditors.89  If the dictum in Krokyn were the 

                                                
86 Krokyn at 211. 

87 Broadway National Bank v. Adams, 133 Mass. 170 (1882). 

88 “Spendthrift trusts are intended to insure that the trust property will be used only for 
the maintenance of the beneficiary and will be secured from the beneficiary's creditors 
as well as the beneficiary's own improvidence.”    Robert C. Furr and Jason S. Rigoli , 
“The Effect of Spendthrift Trusts in Bankruptcy”, NORTON'S ANNUAL SURVEY OF 
BANKRUPTCY LAW, 2011 Edition, at 513 citing RESTATEMENT (THIRD) OF TRUSTS 

§ 58.  A well-designed spendthrift trust will allow a trustee to pay a beneficiary’s 
expenses without making a distribution to the beneficiary where funds could be 
reached by a creditor. 

89 “Spendthrift trusts are very popular since they enable a donor to provide for a 
beneficiary while protecting that beneficiary against his own imprudence. However, 
spendthrift trusts are also very controversial because the fact that the equitable property 
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law, there would be no need for exception creditors, since all creditors would have 

access to trust assets. 

 The Krokyn decision cited no authority for the proposition that a debtor could 

not receive the benefit of a spendthrift trust while his bills went unpaid.90  It is also 

worth noting that the Pfannenstiehl majority once more overlooked decisions 

directly on point, like Pemberton, which hold that funds held in a spendthrift trust 

cannot be reached to satisfy support obligations in a divorce. 

The Pfannenstiehl majority cites Lauricella and Davidson for the proposition 

that spendthrift trusts are includible in the marital estate.   Both Lauricella and 

Davidson involved situations where the beneficiary would receive the trust 

property outright during his or her lifetime – in as little as two years in Davidson, 

and in sixteen years in Lauricella.  In neither case were distributions subject to 

trustee discretion.   Davidson explicitly said that it viewed what it was doing as at 

the outer limits of what would be permissible in light of the spendthrift provision.  

While both Davidson and Lauricella rested on a questionable factual assumption – 

that people in their 20s and 30s don’t die suddenly – both cases involved bending 

                                                                                                                                                       
interest is immune from the beneficiary’s creditors enables the beneficiary to enjoy the 
advantages of wealth, without bearing its responsibilities.”  Ray Madoff et al., 
PRACTICAL GUIDE TO ESTATE PLANNING, Walters Kluwer (2015), at 4012. 

90 The Court may have been thinking of self-settled trusts, where it is indeed the law 
that a settlor/beneficiary cannot enjoy the benefits of the trust for herself while keeping 
creditors at bay.  Ware v. Gulda, supra, note 2. 
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the protection afforded by a spendthrift trust, and did not declare that spendthrift 

protection was irrelevant.  

 Pfannenstiehl, on the other hand, involved a trust interest that could continue 

for generations.  Distributions were committed to trustee discretion, and the co-

trustees were an independent trustee and an adverse party.   The trustees had power 

to spray distributions among an open class of beneficiaries.  There was unequivocal 

evidence before the court that the settlor intended for trust property to stay in the 

bloodline, and not be distributed to spouses in a divorce.   In citing the dictum in 

Krokyn, the Pfannenstiehl majority suggests that giving effect to protective trusts in 

the divorce context is now contrary to the public policy of the Commonwealth of 

Massachusetts.   

 But this view ignores a critical fact.  In 2012, Massachusetts adopted the 

Uniform Trust Code, made applicable, with a few exceptions, to existing trusts.91  

The legislature adopted Section 502(c) which provides that in a trust with a valid 

spendthrift provision, “a creditor or assignee of the beneficiary may not reach the 

interest or a distribution by the trustee before its receipt by the beneficiary.”   On the 

recommendation of the Ad Hoc Uniform Trust Code Committee, the legislature did 

not adopt UTC Section 503.  The Comment to the MUTC explains: “The Committee 

deleted Section 503, which would have changed Massachusetts law by creating 

                                                
91  Chapter 140 of the Statutes of 2012, §§ 62-66. 
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spendthrift exceptions for certain preferred creditors, including children, spouses 

and former spouses with court orders against the beneficiary for support.”  In 

addition, the Legislature declined to adopt UTC language in § 411 to the effect that a 

spendthrift provision is not a material purpose of a trust.92  Any declaration by a 

panel of judges about Massachusetts public policy limiting spendthrift protection 

would fly in the face of a recent legislative determination to the contrary. 

 

3. Trustee obligation 

 One of the most disturbing aspects of the Pfannenstiehl decision, from the 

point of view of an estate planner, is the profound misconception of the role and 

duties of a trustee.  It found sinister things that to an estate planner are ordinary, 

and even desirable.   The trustees were an adverse party (the husband’s co-

beneficiary brother) and an independent trustee under IRC § 672(c) (the family 

attorney).  Where an estate planner would see trustees taking action to carry out the 

settlor’s goal of bloodline protection, the Court saw trustees failing to be impartial.  

The Court also found something sinister in the attorney’s “hands off” approach to 

trust administration93, characterizing him as “supposedly independent”94 without 

                                                
92 See Comment to MUTC § 411. 

93 Pfannenstiehl at 128. 

94 Pfannenstiehl at 129. 
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considering the ability to delegate responsibilities among trustees.95  It found that 

the failure to make distributions from the spendthrift trust into the husband’s hands 

where they would be available to the wife as a “manipulation” that the husband 

attempted to “cover” by invoking the spendthrift clause.96  The Court cited the 

distribution history as evidence that the trust “was not administered impartially by 

the two trustees.”97 

 The Court seems to be under the erroneous impression that “impartial” 

means “equal”.   A trustee does have a duty to “act impartially in investing, 

managing and distributing the trust property, giving due regard to the beneficiaries’ 

respective interests.”98  The MUTC defines “interests of the beneficiaries” to mean 

“the beneficial interests provided in the terms of the trust”, and “terms of a trust” is 

defined as “the manifestation of the settlor’s intent regarding a trust provision as 

expressed in the trust instrument or as may be established by other evidence that 

would be admissible in a judicial proceeding.”99  In this case, the trust specifically 

provides that the trustees are authorized to make distributions “in equal or unequal 

shares,” and were permitted, before making distributions, to ”take into account 

                                                
95 MUTC §§ 703(c), 807. 

96 Pfannenstiehl at 128. 

97 Pfannenstiehl at 128.    

98 MUTC § 803.   

99 MUTC § 103.  
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funds available from other sources for such needs of each beneficiary.”100  The 

Pfannenstiehl majority noted that the husband was essentially receiving an annual 

subsidy in the form of an inflated salary,101 and that he husband had received a 

lump sum distribution of $300,000 not listed on the chart of trust distributions,102 but 

these facts did not figure into its assessment of trustee partiality. 

Under the terms of the trust and Massachusetts law, the fact that the husband 

did not receive the same amount as his siblings did not show that the trustees were 

being partial.   In fact, in light of the clear testator intent, it would have involved 

inappropriate partiality to continue distributions to a divorcing party.  The trustees 

would be showing partiality in withholding funds, only if several beneficiaries were 

getting divorced, and some received distributions while others who were equally 

situated did not.   

There have been other cases in which Massachusetts courts criticized actual or 

potential efforts by parties to protect trust assets in the face of a divorce.103   But 

Pfannenstiehl is the first in which an appellate court suggested that trustees were 

violating their fiduciary duty by doing so.  If the probate court is given power to 

award property based on its view of what trustees should have done in carrying out 

                                                
100 Pfannenstiehl at 132. 

101  Pfannenstiehl at 125-126. 

102 Pfannenstiehl at 125, 129. 

103 See Lauricella at 216, n. 7; Dwight v. Dwight, supra, note 78, at 742, n. 4. 
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their duties, or based on suspicions that trustees were not “impartial” according to 

the judge’s view of partiality, no trust, not even a purely discretionary trust with an 

independent trustee, can reliably provide creditor protection. 

4. The Majority Disregards the Impact  
of Treating Trust Interests as Property 

Treating the husband’s interest in the trust as a form of property, as the 

majority opinion does, has some important collateral consequences.  If the 

husband’s interest is a form of property, then so too are the interests of all of the 

other trust beneficiaries.  Do all beneficiaries have the equal right to demand an 

immediate payment of their share of the trust?  If all beneficiaries are involved in 

divorce proceedings, can the entire trust principal be paid out in the discretion of 

Probate Court judges?  How can this be squared with the settlor’s intent to create a 

dynasty trust to benefit future generations? 

The Pfannenstiehl majority appears not to have considered the impact of the 

decision on other beneficiaries.  The judgment awarded the husband an immediate 

one-eleventh interest in the trust.  After the trust has been depleted in order to 

satisfy the judgment against the husband, the trust still provides that upon 

termination, the corpus will be divided into separate shares, and, barring a change 

in the number of beneficiaries, the husband will be entitled to one-eleventh of the 

trust assets at that time.  So what was the impact of the judgment?  It would reduce 
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the value of the interest of all trust beneficiaries, and reduce the income available to 

all beneficiaries. 

Consider what would happen if the husband got remarried, and was once 

again divorced.   If the facts were sufficiently compelling, the Probate Court might 

once again decree that one-eleventh of the trust principal was the husband’s, and 

order payment from the trust to satisfy the division of property. But still, on division 

into separate shares, the husband would be entitled to one-eleventh of the principal 

under the terms of the trust. 

 In a common trust of the sort involved in this case, distributions to one 

beneficiary necessarily affect the interests of other beneficiaries.104   And unlike the 

allocation of property between spouses, a court cannot rely on police powers 

involved to avoid substantive due process violations.105  The Supreme Judicial Court 

has recognized that due process rights of trust remainder beneficiaries must be 

considered.   In Town of Randolph v. Roberts,106 the issue was whether a town could 

be reimbursed out of trust proceeds for welfare benefits paid to a beneficiary of a 

trust with discretionary support provisions.  The Court noted that the discretionary 

element of the distribution standard meant that the beneficiary could compel 

                                                
104 See Inker and Clower, supra, note 13, at 918-919, on the due process issues when 
property is transferred between spouses. 

105 Id. 

106 346 Mass. 578 (1964). 
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payments from the trust only upon a showing of an abuse of discretion.   The Court 

went on:  "A remainderman would be entitled to be heard upon the question 

whether the trustees should be compelled to exercise their discretion."107  There is no 

indication that rights of the other beneficiaries were considered by the Pfannenstiehl 

majority.108 

 It might be argued that there has been no deprivation of property because the 

probate court did not actually assign the husband’s interest to the wife.  Instead, it 

ordered to husband to make payments based on his interest in the trust, payments 

that could only come from the trust, given the husband’s financial situation. 

Therefore it would be the trustees – the husband’s brother and the family lawyer – 

who would deprive the other beneficiaries of their property to keep the husband 

from going to jail for contempt. 

 But an appellate court should not condone this sort of judicial extortion, the 

intended effect of which is to deprive other trust beneficiaries of their property.109  

Even if Pfannenstiehl did not involve an actual assignment of trust property to a 

third party, it holds that property in a discretionary common trust with a 

                                                
107 Id. at 579 

108 One has to wonder what the impact would have been if Frederick Pfannenstiehl’ s 
other beneficiaries had intervened to protect their rights, rather than leaving the focus 
of the case on the bitter struggle between husband and wife. 

109 See the discussion in Williams v. Massa, supra, note 28, at 628. 
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spendthrift provision is assignable marital property, opening the door to actual 

assignments in the future.  And while questions of res judicata, privity, and virtual 

representation are beyond the scope of this article, other beneficiaries would have to 

be concerned that a determination that an interest in their trust could be reached by 

creditors would apply to them as well.110   If other trust beneficiaries are going to 

have a meaningful attempt to protect their interests, it should happen at the point at 

which a court determines the nature of those interests, not at some later point where 

the only issues are enforcement and estoppel. 

 There are other potential consequences if the husband’s interest in the trust is 

a property interest.  

 The husband’s other creditors would also have access to the funds.   Because 

the conclusions in Pfannenstiehl are written so broadly, and because so many 

of the cases it relies on have nothing to do with Section 34, its declarations 

that spendthrift clauses are not effective (citing Krokyn) and that only pure 

discretionary trusts offer creditor protection would apply to any creditor 

situation, not just those involving Section 34.  

                                                
110 If two beneficiaries of the same trust, holding identical interests, were getting 
divorced at the same time, would an appellate court permit the interest of one 
beneficiary to be determined to be marital property, and the interest of the other to be 
“too remote and speculative” to be included?  If not, the situation is appropriate for 
considerations of claim and issue preclusion.   
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 For Medicaid purposes, countable assets include any portion of trust 

principal that could under any circumstances be paid to or for the benefit of a 

beneficiary.111    By expanding the scope of what could be paid for the benefit 

of a spouse, the court expands the definition of a countable asset.    

 Because the funds are subject to creditor claims under state law, the trust 

could be included in the husband’s bankruptcy estate, should he file 

bankruptcy.  Section 541(c)(2) of the Bankruptcy Code states, “[a] restriction 

on the transfer of a beneficial interest of the debtor in a trust that is 

enforceable under applicable nonbankruptcy law is enforceable in a case 

under this title.”    

 State law also controls some aspects of federal tax law.  If the husband’s 

interest in the trust is property, then it is subject to a federal tax lien under 

IRC § 6321.112 

 It might also be argued that because the funds are available to satisfy his 

creditors, the husband effectively has a general power of appointment over 

                                                
111  Lebow v. Commissioner of the Div. of Med. Assistance, 433 Mass. 171, 177-178 
(2001). 

112 See Duckett v. Enomoto, No. CV-14-01771-PHX-NVW (D. Az. Apr. 18, 2016). 
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the trust, so that his interest in the trust should be included in his taxable 

estate on death.113     

Because the rationale of Pfannenstiehl applies with equal force to all beneficiaries 

of the trust, inclusion in each of these areas would apply to them as well. This 

can hardly be what the settlor intended. 

 

Conclusion 

 When Frederick Pfannenstiehl created the 2004 trust, he took reasonable steps 

to ensure that the property he was leaving to his family would stay in his family.  

He created an irrevocable trust, and named an attorney as a co-trustee with one of 

the beneficiaries.   He made clear to the trustees that he wanted trust property to 

stay in the bloodline, and included provisions in the trust to give effect to that 

intention:  he included a spendthrift provision, he made distributions dependent on 

trustee discretion, and he included spray provisions so that beneficiaries of a single 

common trust could receive distributions in unequal amounts. 

                                                
113   See IRC § 2041.  This interpretation may be unlikely, but access to trust principal 
by creditors of a settlor will cause inclusion under § 2036.  26 CFR § 20-2036-1(b) (2). 
And if judges are allowed to let their own view of what “impartial” trustees should 
do inform their view of the level of control held by the beneficiary, one could 
imagine an aggressive IRS agent construing a court’s finding in a divorce action as a 
determination that the beneficiary held a general power of appointment, especially 
if the taxpayer was a trustee or co-trustee, as in Caruso v. Caruso, supra, note 41. 
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Nonetheless, without deference to his intent in creating the trust, with little 

regard for the intent of the legislature, and with no concern for the rights of other 

trust beneficiaries, the Massachusetts Appeals Court took a wrecking ball to 

Frederick Pfannenstiehl’s carefully constructed plan.  And it did so in a way that 

raises issues not only in the context of division of property, but in other aspects of 

divorce, and in other creditor protection situations.  One can only hope that the 

Supreme Judicial Court will reverse the decision, will provide guidance in 

determining when trust assets can be included in the marital estate, and will clarify 

how estate planners can ensure that they will be kept out. 


